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Howto Protect the “Protected Person”

By Patricia GormelyPrince
and Randall J. Soverinsky

The law has long recognized that
certain people cannot properly care
for their own property, and sup-
plies mechanisms to provide such
care on their behalf.

In Michigan, the law defines such in-
dividuals as “’protected persons.” A minor
is generally considered, by reason of age
(less than 18 years old), to be incapable
of protecting his or her own assets? An
adult (upon judicial determination) may
be found to be unable to capably manage
his or her property, typically because of
mental or physical incapacities.

Michigan law provides two primary
remedies for such incapacities? The first
remedy is the judicial appointment of
a conservator. The second is the use of a
protective order to craft a specific rem-
edy for the incapacitated person.3 While
many of the devices mentioned below may
specifically relate to a minor or legally in-
capacitated adult, the suggestions are gen-
erally usable in both situations depending
on the assetsand needs of the alleged pro-
tected person.

CONSERVATORSHIPS

A conservator is empowered by the pro-
bate court to collectand preserve the assets
of the protected person and account to the
court for all such assets collected and, on
a regular basis, to keep the court informed

of the status of such assets through the fil-
ing of an inventory of assets and annual
accountings. If for some reason it is neces-
sary to have more than one conservator, the
court can appoint more than one. Gener-
ally co-conservatorsmust act unanimously
unless otherwise directed by the court.
Typically, minors do not possess suffi-
cient assets to require the court’s interven-
tion and protection. Children’sallowances
and earnings from part-time jobs are usu-
ally meager enough that such funds are
quickly consumed. Additionally, family

A conservator is empowered
by the probate court
to collect and preserve
the assets of the protected
person and account to
the court for all such
assets collected ...

gifts are often made with Uniform Gift to
Minors Act (UGMA) accounts, which are
generally not subject to probate proceed-
ings? Or, the grantor of the gifts creates a
trustthat is not subject to court supervi-
sion unless, for some reason, court inter-
vention is requested.

Minors do need protection in circum-
stancessuch asinheritancesand the award-
ing of proceeds from lawsuits. While a par-
ent may directly receive up to $5,000 on

behalf of a child in a given year. funds to
be delivered to a child in excess of this
amount require further court proceedings,
typically in the form of a conservatorship.

n general, minor conservatorships are

premised upon the notion that the funds

subject to the conservatorshipare to be
preserved during the child’s minority. A
conservator for a minor’s estate is often re-
quired to file a surety bond (typicallyissued
by an insurance company in an amount less
than or equal to the value of the liquid as-
sets subject to the conservatorship) in or-
der to qualifyfor the issuance of letters of
authority.6 The annual premium expense
for such a bond is an administrative ex-
pense of the conservatorship. Nominal
bonds (where the fiduciary pledges $1,000.00
of his or her own funds to secure proper
performance), or an Acceptance of Trust
can also be ordered which do not require
the payment of premiums?

Corporate surety bonds can be expen-
sive. In addition, many bonding companies
require that the bond premium be paid in
advance for the duration of the minority.
Also, some fiduciaries cannot qualify for
bonds because of other financial problems.
Query-should that person be appointed
at all? However, if this is the case, a bond-
ing company may be persuaded to bond if
there is joint control of accounts with an
attorney, or other financially stable person.

In a situationwhere the assets are mod-
est, and a corporate fiduciary bond pre-
mium would consume a significant portion
of the income, the court may be persuaded
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to place the bulk of the assets in a restricted
account that requires prior court approval
before use of the funds and have a smaller
“household” account for the conservator to
pay day-to-day expenses. Depending on the
size of the household account, a corporate
bond may not be necessary or the amount
can be greatly reduced. This alternative can
be quite useful in an adult conservatorship
where there are monthly expenditures$

s a common alternative to a corpo-
Arate surety bond in situations where

relatively smaller amounts of liquid
assets are involved, and use of the funds
is not anticipated, the court may issue re-
stricted letters of authority that
prevent a conservator from ex-
pending any funds on behalf
of the minor without prior
court approval. The court may
also restrict the conservator to de-
positing the minor’sassets in an interest-
bearing bank account that prohibits with-
drawals from the account without prior
court approval. These restrictions will gen-
erally appear in the Letters of Authority.

In such circumstances, the courts usu-
ally require the annual filing of a Verifica-
tion of Funds On Deposit form when ac-
counting for the assets. If the funds are
restricted in this manner, a corporate bond
is usually not required. And, if the assets
are not liquid or easily movable, such as
real estate, restricted letters of authority
will provide sufficient protection, until and
unless the property is sold?

While a conservator is not always re-
quired to obtain probate court approval to
settle a lawsuit on behalf of a minor, pru-
dent practice dictates that such approval be
soughtin advance of settlement.10 The pro-
bate court should also be advised in ad-
vance of receipt of lawsuit proceeds, inher-
itances or other funds if the court is not
aware of the amounts involved, in order to
provide for adjustment of the surety bond
or other protectionsasmay be required by
the court.1t

Most of the requirements for minor con-
servatorships also apply to adult conser-
vatorships. Sometimes,adult protected per-
sons or wards (where the guardian collects
the assets because the amounts received are
minimal social security benefits or similar
receipts) have no family or even friends
interested in their welfare and a stranger
must be appointed. Public administrators
are the frequent choice to act as conserva-
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tor and/or guardian. Using corporations

(not banks or brokers and the like because

the funds are auite small) to perform these

serviceshas proven to be efficient and cost
effective, in many situations. But, at least
one such entity converted the funds of dis-
abled persons under it's care.12 Similarly, the
appointment of an attorney (who is not a
public administrator) is, unfortunately, no

guarantee of honesty either, as evidenced

by grievance activity reported monthly in

this journal.

TRUSTS

Using the protective order provisions of
the Probate Code, courts may alternatively
elect to impose a trust upon the protected
person’sassets and appoint one or more
trustees to oversee the assets within the
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terms and conditions of
the trust established by
the court. Such trusts may 4
be actively supervised b§
the court with similar ré
porting requirements asa  \X
conservatorship. Thus, for
larger settlements, inheritanzes
or funds due a protected persen,
many practitioners seek @urt ap-
proval for the creation of a trust for the
benefit of the protected person.13

In the case of minors, one of the major
problemswith conservatorshipsis that the
funds are turned over to the minor at age
18.With a trust, payment can be commen-
surate with anticipated maturity.

In certain circumstances, a carefully
crafted trust may be approved by the court
that may preserve the assets of the trust
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of their responsibilities. Left to their own
devices, they may miss crucial deadlines
or omit critical details in their reporting
responsibilities without expert guidance
and counsel.

When serving as counsel to a fiduciav
it is incumbent that the practitioner re-
main involved and informed of events and
actions of the trust or conservatorship. If
your client says that you are not needed
once he or she is appointed, file a petition
to withdraw.

nd reminder letters of the impend-
ing anniversary dates and the need
or preparation of accountings. To a
reasonable extent, you should keep abreast
of current events to see that your client is
administering the conservatorship or trust
in accordance with the court’sdirectionsor
the stated terms of the trust. While the
courtwill hold the fiduciaryaccountable for
their actions (or lack thereof), you might
not be far behind. Yet, this oversight proc-
ess can be expensiveand the attorney faith-
fully fulfilling his or her duties to the fidu-
ciary can later be criticized if the cost for
protecting the assets is high, in relation to
the value of the assets.

Thus, one can be “damned if they do,
and damned if they don’t.”However, hav-
ing the fiduciary send (or arrange for the
institution where assets are invested to
send) copies of monthly statements show-
ing account activity to you and perhaps
other interested parties is not expensive
or burdensome. The purpose is not to look
over the fiduciary's shoulder, but to watch
for a sudden change in spending routine,
or large, unexplained expenditures.

In terms of self dealing, a fiduciary is
prohibited from engaging in any type of
transaction with the estate unless they have
obtained written court approval.21 More-
over, a fiduciary may not personally profit
from the sale or transfer of estate property.22
While occasions of fiduciary nonfeasance,
malfeasance, misfeasance or negligence
may be unusual in your practice, court rec-
ords are replete with such instances, and,
unfortunately the trend is increasing.

Parents sometimes consider assets of a
child’s conservatorshipto be “family”prop-
erty and may convert these assets for their
own use. Parents also may lack funds to
make the rent or car payment, so they bor-
row from “Johnny’s money” and then can’t
pay it back. Or, the fiduciary may buy a
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new house because after all, "Sally”will be
living there too, but fail to get court ap-
proval, and perhaps not take title in his or
her fiduciary capacity. A favorite story is
where the parent fiduciary bought a Cor-
vette with the child’smoney to transport
the child to school. The obvious problem
in these situations is collecting from the
unbonded, or underbonded fiduciary who
takes such action.

In terms of self dealing,
a fiduciary is prohibited
fromengaging in an
type of transaction wit

the estate unless they
have obtained written
court approval.

Depending on the facts and circum-
stances, the probate court, on petition, may
allow expenditure of funds for suitable
housing, transportation, etc., of the minor,
that might also benefit other family mem-
bers. Funds may also be distributed to the
parent for special care that they provide.23
However, courts are generally not sympa-
thetic to the parent who wishes to become
the “beneficiary”of the child’s money.

The failure to file timely inventoriesand
accountings is a "red flag" of possible trou
ble with the fiduciary. Probate courts have
the authority to act swiftly when fiduci-
aries fail to comply with filing require-
ments or file incomplete reports, if they
are made aware that a problem exists. But,
most courts are not equipped to be the
“watch dog” of every conservator because
there can be extensions, and administra-
tively it takes time to identify errant fidu-
ciaries. Therefore, months, and occasionally
years, can pass before action is taken, un-
less the court is specifically notified that
the reason the inventory or account has not
been filed is because the fiduciary has ab-
sconded with all or part of the protected
person’sassets. Laypersons, and some at-
torneys, do not understand that the courts
typically do not respond to letters and tele-
phone calls of complaint. A petition is re-
quired to bring possible breach of fiduciary
duties to the attention of the court.

In response to the problem of the errant
fiduciarywho is an attorney or corporation,
some courts are requiring that the non-
family member attorney or corporate guard-
ians have proof of liability insurance of at
least $250,000.24. Allso courts are requiring
that many attorney fiduciaries file bonds.

TYPES OF COURT
INTERVENTION

This article is aimed at lawyers who as-
sist fiduciaries. But many petitioners and
fiduciariescannot afford legal counsel and,
therefore, unless the assets are protected
with a bond, restrictions or otherwise, as
discussed above, there is no one to advise
and oversee the fiduciary.

If you become aware that the fiduciary,
who is not your client, may be acting im-
properly, but have insufficient proof to file
a petition to remove, filing a petition to
appoint a guardian ad litem to review the
matter is one way to bring a troublesome
file to the attention of the court.25 Addi-
tionally, the guardian ad litem may be reap
pointed annually to review the conserva-
tor’s accounts.
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Other possible requested relief may be
a petition for an interim accounting; con-
firmation that something has or has not
been done (if the fiduciary refuses to do
s0 voluntarily); or to remove the fiduciary.

In some instances, where a petition for
assistance is filed and it is quite obvious
that the fiduciary is breaching his or her
duties, the court will immediatelysuspend
the powers and authority of the fiduciary
and appoint a special fiduciary to investi-
gate the situation for other limited pur-
poses. If necessary, the special fiduciary,
who, unless his or her lettersare restricted,
has the same powers as a temporary per-
sonal representative, may take possession
of the assets and seek appropriate sanc-
tions against the original fiduciary, includ-
ing removal.26

f the special fiduciary determinesthat as-

sets are missing, a petition for dlscovery

or surcharge may be filed in an attempt
to recover the property. If the original fidu-
ciary obtained a surety bond, the bonding
company can be compelled by the court
to reimburse the missing asset value to the
trust or conservatorship and the costs as-
sociated with the related proceeds.

If assets were originally ordered by the
court to be held in a bank account that pro-
hibited withdrawal without prior court
order, and the bank allowed the conserva-
tor to withdraw funds without such an
order, the bank may be liable for the loss
and may be ordered to reimburse the con-
servatorship for such funds improperly
withdrawn.27

If counsel for the fiduciary did not over-
see their client’sactivitiesas required by the
court, the attorney could be held liable.

CONCLUSION

The courts need some mechanism to
identlfy problem cases. In smaller counties,
the courts may actually be aware of fidu-
ciaries gone awry. In larger counties, be-
cause of the sheer volume of cases, by the
time the court is made aware of problems
it could be too late.

The authors offer no panacea here, as bet-
ter minds have failed to solve this problem,
but some type of overseeing mechanism
would be useful. The problem, of course, is
cost. The conservator of a very small estate,
or the guardian, already has little funds
available for the incapacitated person, so
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making sure that the fiduciary is honest is
difficult if one wishes to be cost effective.

The best way to protect the minor or
adult protected person is to create the
proper entity at the outset using the var-
ious statutes available. If the funds are
substantial, make sure that the fiduciary
has proper investmentassistance. If there is
to be an ongoing conservatorship, make
sure that there are safeguards to protect
the assets.

Increasingly, the courts and other af-
fected parties are looking beyond the par-
ties directly involved in wrongdoing to
their counsel and require a growing level
of responsibility on the part of counsel for
their client’sactions. For example, attorneys
who abandon the client after a lawsuit re-
covery without properly assisting the fidu-
ciary have been held liable for the resulting
special fiduciary costs.

The surest way to avoid being in the un-
comfortable circumstance of standing be-
fore the bench and trying to explain why
your client did something stupid (or failed
to take required actions) is to proactively
communicate the proper course of action
to your client and follow up to see that all
appropriate client responsibilities are at-
tended to.

The lawyer practicing in this area should
be creative in selecting the statutory de-
vice that is most responsive to the matter at
hand, looking at the situation with hind-
sight on what could go wrong. Be sure
to retain copies of client correspondence
and directions to document your efforts
to ensure that your clients comply with
their required duties and responsibilities.
Then, to protect your own family, make
sure that you carry sufficient malpractice
insurance. m

Footnotes

. MCLA 700.461(a).

. MCLA 700.461(b).

. MCLA 700.461-MCLA 700.470.

. MCLA 554.451, et seq.

. MCLA 700.403. Note, however, that this
direct payment provision may not be util-
ized if the person making the payment
knows that a conservator has been ap-
pointed on behalf of the minor, or knows
that proceedings to appoint a conservator
are pending. Additionally, this $5,000 ex-
ception is not available for adults receiving
funds for other adults.

6. MCLA 700.471 and MCLA 700.502.

7. 1d. See also Probate Court Forms PC 13for

bonds and PC 14 for Acceptance of Trust.
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8. MCLA 700.471 and MCR 5.716.
9. Id

10. Pursuant to MCR 5.716(C), some probate
court judges place restrictions in their let-
ters of authority that prohibit a minor’s
conservator from enteringinto a settlement
without prior court approval. Also, MCR
2.420 states that if a lawsuit is started, a
next friend, guardian or conservator can
settle the claim in circuit court. If no action
is started, only the conservator can settle.

11. MCR 2.420(B)(2) provides that if a con-
servator is in place and the proposed set-
tlement amount for a lawsuit exceeds the
amount of the conservator’sbond, no judg-
ment or dismissal may be issued until the
probate court passes on the sufficiency of
the bond. This means that the lawsuit may
have to be allowed in two courts.

12. E.g., the Guardian, Inc., case in Wayne
County Probate Court.

13. MCLA 700.469.

14. Miller v Department & Mental Health, 432
Mich 426 (1989). See also, “Protecting Eli-
gbility For Governmental Benefits: Special
Needs Trusts, in ICLE Seminar Materials pre-
pared by Mary T. Schmitt-Smith (1995).

15. Id.

16. MCLA 700.469(3).

17. If the attorney is involved at this juncture,
it is recommended that the annuity com-
pany be checked in ratings publications.

18. MCLA 700.478; for guardians see MCR
5.769(B)(2).

19. MCR 5.769(C) and (D) Interested parties,
as defined in MCLA 700.7(3) should be
distinguished from interested person in
MCLA 700.7(4).

20. MCLA 700.561; MCLA 555.201and MCLA
700.813. See also, In Re Buhl’s Estate, 211
Mich 124 (1920).

21. MCLA 700.482.

22. MCLA 700.561(2).

23. MCLA 700.485.

24. Wayne County Probate Barksociation News-
lettel: co-edited by Patricia L. Patterson,
Kathy Henry and Avery Bradley, Volume 111,
No. 2 (April 1996).

25. While a guardian ad litem is initially ap-
pointed by the court to protect the inter-
ests of an adult alleged protected person
(but generally not a minor) upon the fil-
ing of a petition for a conservator, often, the
guardian ad litem'sinvolvement ends after
the conservatorship hearing. However, the
guardian ad litem may continue on at the
court’sown motion or suggestion of oth-
ers, if the circumstancesso require.

26. MCR 5.718.

27. See In Re ThomasEstate, 211 Mich App 594

dealing with the release of funds
by a financial institution after the expira-
tion of the letters of authority.
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